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Gurvent opics. 

I JR the introduction of an important in- 

novation in jurisprudence we are in- 
debted to the Supreme Court of the State of 
Washington. It is quite within the possibili- 
ties that that breezy section of our vast coun- 
“wild and 
woolly,” may be able to teach us of the 
“ effete” east something of value in legal 
methods and procedure. 


try, sometimes referred to as 


The incident re- 
ferred to occurred in connection with the 
determination by the Supreme Court of 
Washington of the constitutional validity of 
legislation prohibiting ‘“ gold clauses” in 
contracts. A provision in a statute relating 
to debtors and creditors declared that a con- 
tract stipulating for payment in gold coin 
should not be specifically enforced by the 
courts of the State, but that the debt in such 
cases “ might be fully satisfied by and with 
any kind of lawful money or currency of the 
United States.” Recognizing the great im- 
portance of the questions involved, and being 
extremely anxious to decide them right, the 
members of the Supreme Court hit upon the 
plan of supplementing the able and elaborate 
arguments of counsel on opposite sides by 
inviting the leading lawyers of the State who 
were not professionally connected with the 
case to submit briefs setting forth their sev- 
cral opinions and arguments. This method 
of eliciting the honest and impartial views 
oi the best legal talent of the commonwealth 
with the view of assisting the court to reach 


Vor. 57 — No. 20. 





a right conclusion, we believe is unprece- 
dented, but we see no reason why it should 
not be resorted to by the courts of other 
Siates in cases of equal importance. Such 
procedure, besides exhibiting a commend- 
able desire on the part of the court to get 
right and to do right, seems well calculated 
to throw all the light possible upon a given 
case, and on the assumption that in the mul- 
tiplicity of counsel there is wisdom it should 
prove valuable. It may be added, incident- 
ally, that the decision in the case referred to 
was adverse to the so-called Gold Law, the 
court basing its opinion upon the conviction 
that the statute was an attempt to legislate 
con a subject belonging exclusively to the 
This is and 
probably sufficient, but a conclusion adverse 


Federal government. sound 
to the law might also have been reached on 
the ground of unwarrantable interference 
with, and restriction of, the freedom of con- 
tract — something which even congress 
It would prob- 
ably be held that individuals might make 


contracts providing for payments in any 


would have no power to do. 


form of currency, and since no private stipu- 
lation can raise or lower the value of any 
kind of money, a clause calling for payment 
in gold would seem to be clearly legal. 


Will a so-called spiritualistic medium be 
justified in assaulting one who interrupts his 
seance? is a question which the Supreme 
Court of Michigan was called upon to decide 
recently, in the case of People v. Hughes, 
reported in 74 N. W. Rep. 309. It appears 
that the complaining witness had been in- 
vited by a‘ 
have been only a medium sort of medium — 


‘medium ’” —and he seems to 


io go to his house to investigate his meth- 
The lights were turned out and the 
“dark circle” formed in the old, familiar 
The medium was tied to a chair, and 
his visitor sat behind him. The chair appear- 
ing to move, the visitor put out his foot to 
touch it. Then he lighted some matches, 
which not only frightened away the spirits, 
but caused the medium’s anger to rise to 
such a degree that he immediately fell upon 
the luckless and indiscreet visitor, whom he 


ods. 


way. 
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threw to the floor and choked. The court, 
after wrestling with the problem for a while, 
held that in spite of the rule allowing a 
nouseholder to eject a guest who misbehaves 
himself, the medium had no right to make 
an assault upon a visitor, and a conviction 
of assault and battery was sustained. 


An important and interesting discussion 
of the question of proximate cause of acci- 
dent is contained in the prevailing and dis- 
senting opinions of the New York Supreme 
Court, Appellate Division, First Depart- 
ment, in the recent case of Lawrence E. 
Story, Admr., etc. v. The City of New York. 
The plaintiff brought the action to recover 
damages for the death of his son Joseph, 
aged eight years, who was run over by a 
butcher’s cart in East One Hundred and 
Tenth street. The liability was predicated 
upon the presence of a mound of earth six or 
seven feet high in the street, which plaintiff 
claimed so obstructed the view of the child 
and the driver of the cart that they could not 
see each other. This mound consisted of 
earth taken from an excavation in front of 
the premises No. 220, and, as alleged in the 
complaint, was thrown from the excavation 
into the street, and negligently allowed to 
remain there, and had so remained as alleged 
for two weeks prior to the date of the acci- 
dent. On the trial the case was dismissed 
before any evidence had been taken, and the 
judgment of dismissal has now been af- 
firmed by the Appellate Division, in an opin- 
ion by Justice O’Brien. According to the 
plaintiff’s allegation, the boy was attending 
a school which was fifty feet away from this 
excavation and on the same side of the 
street. Justice O’Brien said the city’s liabil- 
ity rested upon the determination of the 
question whether the mound of earth was 
the proximate cause of the accident. “It is 
urged with much force,’ Justice O’Brien 
said, “that in the present case there were 
two efficient causes; one the presence of the 
mound of earth, which prevented the boy 
from seeing the horse and cart, and the other 
the horse and cart themselves ; and that both 
were proximate causes of the accident. As 


we have already said, if the boy had tripped 





and fallen because of the mound, and then 
had been run over, this reasoning would be 
sound. But the mere presence of the mound, 
and the fact that it compelled the boy to pass 
around it, without the intervention of some 
other cause, would not have produced the 
accident. We must be careful to avoid con- 
fusing two things which are separate and 
distinct, namely, that which causes the in- 
jury, and that without which the injury 
would not have happened. For the former 
a defendant may be liable; for the latter he 
will not. * * * The relation of the 
mound to the accident was that it obstructed 
vision; but this, as we have said, was not a 
fact which alone could have injured the 
plaintiff, the cart intervening as an inde- 
pendent force and causing the injury.” This 
opinion was concurred in by Presiding Jus- 
Van Brunt and Justice Ingraham. 
Justice McLaughlin gave a dissenting opin- 


tice 


ion, which was concurred in by Justice Pat- 
Justice McLaughlin the 
defendant permitted the incumbrance to re- 
main in the street, and this being an unlaw- 
ful act on its part, it must be held responsible 


terson. said 


for the natural proximate consequences re- 
sulting therefrom. In their opinion, whether 
the death of the intestate was due to and re- 
sulted from the defendant’s unlawful act was 
under the facts stated in the complaint and 
counsel's opening, a question for the jury. 
This view seems to us clearly the right one, 
and we believe the Court of Appeals will so 
hold when it comes to pass upon the ques- 
tion. The majority opinion embodies a re- 
finement of reasoning which is very difficult 
to follow. 


The London Law Journal mentions an un- 
usual case which was recently tried at 
Nottingham before Mr. Justice 
Hawkins, in which an agricultural laborer 
sued his employer, a farmer, to recover dam- 


Assizes, 


ages for injury to one of his eyes, involving 
‘ts ultimate removal, caused by bone dust 
blown into it while he was scattering it 
broadcast over a field. The bone dust con- 
sisted partly of manure and partly of bone 





THE ALBANY LAW JOURNAL. 


307 








dust, some of which was raw dust and some 
vitriolized. The plaintiff’s counsel contended 
that his client should have been warned of 
tle danger in the use of such stuff, and have 
been provided, if necessary, by the defendant 
with some protection for his eyes. An eld- 
erly sower, who claimed to have sown more 
bone dust than any one else in the kingdom, 
said that it was an invariable practice to stop 
broad-casting bone dust in a high wind, both 
on account of its danger and also on account 
of insufficient scattering, and that the plain- 
tifi should have been cautioned to do so. 
For the defendant witnesses were called, ex- 
pert agriculturists and chemists, to show that 
the mixture was a well-known one, sold by 
tons throughout the kingdom; that the vit- 
riolized bone dust was vitriolized twelve 
months before use and contained no trace of 
active acid. Mr. Garrett, for the defendant, 
contended that the injury was due to the 
mere accident of some external irritant being 
driven into the plaintiff's eye by the wind, 
whether from the dry manure or raw or 
vitriolized bone dust it was impossible to say ; 
that it was clear the vitriolized dust was not 
dangerous for use, and that alternatively it 
was due to contributory negligence on the 
part of the plaintiff,a farm laborer, continuing 
to scatter it in a high wind. The defendant, 
who had himself been a broadcast sower for 
twenty years, had never heard of the vitriol- 
ized bone dust mixture being dangerous, nor 
of sowers requiring protection for the eyes. 
The judge directed the jury that the sole 
question was whether the defendant knew or 
could have known that such bone dust was 
dangerous for use, and that its scattering was 
a dangerous employment; if not, he was not 
liable at common law; and, of course, as an 
agricultural trader he was not liable under 
the Employers’ Liability Act nor under the 
pending Workmen’s Compensation Act. 
The jury gave a verdict for the defendant. 


The Appellate Division of the Supreme 
Court, sitting at Brooklyn, in the suit of 
John Jenkins against the Brooklyn Heights 
Railroad Company, laid down some import- 
ant rules with reference to the rights of pas- 





sengers holding transfer tickets. Jenkins, 
the plaintiff, received a transfer authorizing 
him in the usual way to take a Fulton street 
car at the corner of Court and Montague 
streets, within ten minutes of the time the 
transfer was issued. He was a sufferer from 
hernia, and was compelled, therefore, to take 
a car wherein he could have a seat. The first 
car which came along did not stop at all; 
the second stopped, but was so full that pas- 
sengers were standing in the aisle; the third 
had vacant seats, and Jenkins boarded it, but 
the conductor, after taking up the transfer, 
notified him that the time limit had run out, 
and called his attention to the rules of the 
company posted in the car. He demanded a 
new fare, which was refused, and Jenkins was 
thereupon ejected from the car by a police- 
man acting on the orders of the conductor, 
and was arrested and taken to the Police 
Court, where he was afterward discharged. 
The question presented, said the court, was 
whether the plaintiff had a right to be in the 
car. It was held that he had. Section 104, 
chapter 676, of the Laws of 1892 provides 
that “every such corporation entering into 
such contract shall carry, or permit other 
party thereto to carry, between any two 
points * * * any passenger desiring to 
make one continuous trip between such 
points for a single fare * * * to the end 


that the public convenience may be pro- 


moted.” This, the court said, was to be lib- 
erally construed and strictly enforced., The 
railroad company could not set a time for the 
use of the transfer regardless of the con- 
dition of the cars. The passenger was enti- 
tled to a car in which he could ride in 
comfort and safety. It was decided in the 
case of Willis v. Long Island R. R. Co. (34 
N. Y. 670) that standing room in the pas- 
sageway was not proper accommodation for 
passengers. That part of the car is what its 
name indicates—a way through the car. 
Each passenger has a right to insist that the 
way shall be kept at all times open and un- 
obstructed. The company cannot compel a 
passenger to stand in a car, instead of fur- 
nishing him a seat. Individuals may waive 
their rights, but the fact that thousands do so 
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every day does not justify the company in 
establishing rules to make them do so. If 
the company provided suitable cars, with suf- 
ficient room so that the passengers could 
have seats, there could be no doubt that the 
plaintiff must take the first car which came 
zlong, as the transfer provided for a con- 
tinuous trip, and the good faith of the pas- 
It 
was decided in. the case of Hanna v. Nassau 
Ejiectric R. R. Co. (16 App. Div. 137) that 


senger would be established in that way. 


‘a transferred passenger has not necessaril\ 
the right to board the first car that ap- 
proaches on the line, regardless of whether 
there is accommodation for him. * * * 
His duty was to wait till a car approached 
If none 
came he could maintain his action against 
the company for breach of the contract t 

carry him.” 


in proper condition to receive him. 


The transfer ticket given to the plaintiff 
could not modify the original contract en- 
iered into at the time of paying the fare, nor 
did the plaintiff in accepting it waive any 
rights which he had under the original con- 
tract, since he had to accept that or none at 
all. The lower court was not justified in ex- 
cluding the testimony as to the arrest, trans- 
portation in a patrol wagon, and subsequent 
discharge of the plaintiff. If the arrest was 
made upon the order of the conductor it was 
part of the act of ejectment, and the jury 
should be allowed to consider it in estimating 
the damages which the plaintiff suffered. 


We publish in this issue a communication 
with reference to the recent award of the 
contract for the printing of the Miscellan- 
cous Reports, to which we desire to call the 
attention of the profession. 
communication 


This particular 
selected from a 
very large number which have come to us 
from all sections of the State, not because 
it is the most outspoken, but for the reason 
that it seems to fairly embody the reasons 
why the award of the contract in question 
is objected to by the lawyers of the State. 
The matter is of sufficient importance to 
warrant the publication of the communica- 
tion, which will be found in another column, 


we have 


.no authority for the landlord’s contention. 





ii for no other reason than to demonstrate 
how deeply the members of the profession 
feel with reference to this award and those 
who were instrumental in making it. 


Hotes of Cases. 

Deed of Trust — Chattels — Creditors. — The 
Court of Appeals of the District of Columbia held, 
in the recent case of Hume et al. v. Riggs et al., 
reported in the Washington Law Reporter, that a 
deed of trust of chattels given to secure a payment 
of rents stipulated for in a lease will not secure 
rents accruing due after the expiration of the lease; 
that the fact that the lessor believed the security 
to be a continuing one and the lessee subsequently 
by act or word acquiesced in or confirmed the 
lessor in that belief would not change the tenor 
and legal effect of the instrument; that a written 
agreement by a debtor tenant to make arrears of 
rent a charge upon his chattels on the premises, 
athough unacknowledged and not recorded or in 
tended to be recorded, will give the landlord an 
equitable lien on such chattels, even though the 
tenant is at the time hopelessly insolvent and has 
no property other than that covered by the agree- 
ment, and that such agreement is in effect merely 
a preference by a failing debtor of one of his cred- 
itors, which he may lawfully make, except when 
attempted as a feature of, or as one of the series 
of acts equivalent to a regular assignment for the 
henefit of creditors. 


Landlord and Tenant — Fire — Covenant te 
Repair — Rent Unpaid. — In Drago v. Mead, de 
cided by the New York Supreme Court, Second 
Department, on May 3, it was held that the fact 
that rent was in arrears did not excuse the land 
lord from making the repairs covenanted for; that 
a tenant cannot recover business profits where the 
premises are not repaired as agreed, but only the 
difference in rental value. Or he may make re- 
pairs at the landlord’s cost. This is an appeal 
from judgment for plaintiff on a verdict. Action 
by tenant for breach of a covenant to repair after 
damage by fire. The plaintiff was in default in 
his rent, and that, is was contended, relieved the 
landlord from his covenant to repair. Plaintiff's 
verdict was based upon his estimated loss of busi- 
ness profits. 

The court (Cullen, J.) said in part: I know of 
The 
covenant to pay rent and the covenant to repair 
are independent covenants, and a failure to repair 
is not a valid defense to an action for rent. There 
would seem to be no reason why the converse 
of the proposition should not be equally true. The 
principle of the two cases would seem to be pre- 
cisely the same. When a default in rent is made, 
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the landlord may prefer the obligation of the ten- 
ant to a termination of the lease; he need not take 
possession. 2. The rate of damages laid down, 
that the plaintiff could recover the loss of business 
profits, was incorrect. In general, the measure of 
damage is the difference between the rental value 
of the premises as they were and their rental value 
in a proper state of repair. (35 N. Y. 269; 63 id. 
561.) Such damages are recoverable, if at all, 
when the eviction prevents him from carrying on 
business at all. If the premises were rendered un- 
tenantable then the lease, by its terms, ceased; if 
they were tenantable the business should have been 
continued. Repairs might have been made by the 
plaintiff at the landlord’s expense, or the diminu- 
tion in rental value be recovered. There was no 
right of abandonment unless the premises were 
untenantable, and if untenantable the lease ceased. 
Judgment reversed. 


Negligence — Injury of Workman — Fellow- 
Servant — Responsibility. — In Edward Morg 
ridge v. Providence Telephone Company, decide: 
by R. I. Sup. Court, Feb. 8, 1898, the facts proven 
were as follows: 

A, employed with other workmen in setting 
poles for the defendant company, under the direc- 
tion of the latter’s superintendent, was injured by 
the falling of a pole which had been raised to be 
placed on a “ dinkey” carriage, the superintend- 
ent ordering the plaintiff and others who had beeu 
raising it to “let go” at a when the 
‘dinkey ” had not reached the place where it was 
to have received the pole: 


moment 


Ticld, that in giving the order the superintend- 
ent was not performing an act which legally de- 
volved upon the defendant to do, and in so doing 
he acted as a fellow-servant of the plaintiff. 

Held, further, that giving the order was merely 
incidental to raising the pole, and might have been 
given as well by any other employe as by the 
superintendent. 

It is the character of the act, and not the rank 
of the person performing it, which is the test by 
which to determine whether in the performance 
thereof the person acting is the representative of 
the master. 

Trespass on the case for alleged negligence aris- 
ing from an order untimely given by the defend- 
ant’s superintendent. 
declaration. 

The court sustained the demurrer, holding that 
the contention of the plaintiff that the act of the 
superintendent in ordering the plaintiff and his 
fellow-servants to let go their hold on the pole 
was in law the act of the defendant corpora- 
tion, and, being a negligent act, gave the plaintiff 
a right of action, was untenable. The court said 
in part: 

In directing the plaintiff and his fellow-serv- 


Heard on demurrer to the 





ants to let go their hold on the pole the superin- 
tendent was not performing, on behalf of the de- 
fendant corporation, any duty imposed by law 
upon it, that is, it was not an act which legally 
devolved upon the defendant to perform. The 
order to let go might as well have been given by 
any other employe as by the superintendent. It 
was a mere incident in connection with the rais- 
ing of the pole. And as it is the character of the 
act, and not the rank of the person performing it, 
which is the test by which to determine whether, 
in the performance thereof, the person acting is 
the representative of the master (Hanna _ vy. 
Granger, 18 R. I. 512; Larich v. Moies, id. 507; 
Moody v. Hamilton Mfg. Co., 159 Mass. 70), it is 
clear that in the giving of said order the superin- 
tendent was acting as a fellow-servant. The recent 
case of Donnelly v. Bridge Co. (117 Cal. 417) is 
singularly pertinent. There the plaintiff was in- 
jured while engaged in the work of pile-driving. 
A pile had been driven too deep, and the plaintiff, 
with other men, was sent by the superintendent to 
iay a foundation for a jack-screw to raise the pile. 
This required the plaintiff to work under the pile- 
driver. He was engaged in carrying and arrang- 
ing blocks upon which to place the jack. The 
blocks were supplied from a place ten or twelve 
feet above, from which height they were thrown 
down to the workmen below, the superintendent 
directing the work. While the plaintiff was stoop- 
ing down to pick up a block he was struck by one 
thrown from above. The man above inquired be- 
iore he threw the block if all was clear below, and 
was answered in the affirmative by the superin- 
tendent and others, and the block was thrown. 
The superintendent, when he gave his answer, was 
standing within a few feet of the plaintiff, and 
there was nothing to obstruct his view of him. 
it appeared that the superintendent moticed the 
plaintiff the instant after he had given the order, 
and called to the workman to hold, but it was tou 
late, as the block was already falling. The court 
held that the injury resulted from the negligent 
performance of an act which it was no part of the 
duty of the defendant to perform, and hence that 
as to that act the superintendent was not the rep- 
resentative of the master, and reversed the judg- 
ment of the court below which was in favor of the 
plaintiff. We think that it is clear, both from our 
own decisions and from the weight of authority 
gencrally, that the declaration does not state any 
cause of action. 


Railroad — Ticket — Passenger — Contract. — 
The Supreme Court of Georgia held, in the recent 
case of the Southern Railroad Company v. Bar- 
tow, that a special contract upon a railroad ex- 
cursion ticket, signed by the purchaser, and in one 
item stipulating that the ticket should not be valid 
for the returning trip unless signed by the pur- 
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chaser in the presence of a designated agent, and 
“also witnessed and officially executed by said 
agent for the returning trip,” necessarily implied 
that it was incumbent upon the purchaser to use 
reasonable means of identifying himself to this 
agent, and that where in another item of such con- 
tract the purchaser agreed to sign his name and 
otherwise identify himself as the original pur- 
chaser of the ticket “ whenever called upon to do 
so by an agent or conductor” of the lines named 
on the ticket, construing the two items together 
and taking into consideration the nature and pur- 
pose of the ticket, the word “agent,” as used in 
the latter item, was intended to embrace and refer 
to the validating agent mentioned in the former, 
and that, consequently, the purchaser, if so re- 
quired, was under the duty of identifying himself 
to that agent otherwise than by signing his name. 
The court further held that one who enters a rai!- 
way train in possession of a ticket entitling him to 
ride thereon, is, if he does so with the bona fide in- 
tention of making the journey for which it Is 
good, entitled to recover whatever damages he 
may sustain by reason of a wrongful expulsion, 
although he may, before going upon the train, 
have had reason to believe the ticket would not 
be accepted for passage by the conductor thereon, 
but that, on the other hand, if one in possession 
of such a ticket enters a train not for the purpose 
of making the journey called for by the ticket, but 
for the purpose of being put off so as to make a 
case for damages against the company, he is, if 
ejected, entitled to nominal damages only. 


_—— 


MISCELLANEOUS COURT REPORTS 
CONTRACT. 


7% the Editor of the Albany Law Journal: 


A matter of recent event interests not only the 
publishers but also the legal profession and should 
be given some notoriety as a matter of consider- 
able importance. 

Within a short time the contract for printing the 
Miscellaneous Report was awarded to James B. 
Lyon of this city. The contract was awarded after 
an advertisement for bids had been extensively cir- 
culated, and there were a number of bids received 
by the Miscellaneous Reporter, who, with the as- 
sistance of the secretary of State and the comp- 
troller, had the power of giving this important 
contract for the period of five years. 

Lyon’s bid in effect was one cent per volume 
for the State, who have to furnish the volumes of 
these reports to the judges, and $1.50 to the public, 
which includes the legal profession. 

A bid which might be compared with it, is that 
of Weed-Parsons Printing Company, of Albany, 
who bid to furnish volumes to the lawyers and 
public at 88 cents per volume, while they agreed 


ee 








to furnish to the State the volumes for the judges 
free, as, it might be remarked, is the custom now 
prevailing. 

Of course the Lyon’s bid was an unbalanced one 
and it would seem that the item of one cent for 
the judges was merely a subterfuge and should 
have had weight with those awarding the contract 
to have them disregard the bid altogether. It 
might be stated in passing that the advertisements 
for bids did not ask for any bid for furnishing 
copies to the judges. 

Although the Weed-Parsons Company actually 
agreed to furnish the copies to the judges for 
nothing, and though their bid to lawyers was 
62 cents lower per volume than that of Lyon, yet 
the contract was awarded to Lyon without any 
reason which seemed at all adequate. 

It might be said also that Lyon’s bid was higher 
in every item than the other bids which were put 
in, but on the flimsy pretext that the State would 
be supplied with copies for one cent a piece, and 
it has been intimated, for “ good and sufficient 
reasons” a contract was awarded for the publica 
tion of these reports to Lyon for the term of five 
years, during which time lawyers will have the 
pleasure of paying 62 cents more for each volume 
of the Miscellaneos Reports than they would havc 
paid if the contract had been awarded to Weed 
Parsons. x 

Lawyers generally should give some considera 
tion to such a statement of facts as is here pre 
sented. 

Is it possible that the reporter considers that 
the road to the Supreme Court bench lies along 
such ways as are here portrayed? 

Who is the connecting link between the pub 
lisher and the persons awarding the contract? 

Is it possible that a local political boss can dic 
tate the awarding of contracts to the detriment of 
the public and the legal profession? 

Are interests of private importance to be subor 
dinated to the pecuniary interests of individuals? 

These are the questions which are presented 
to at least an ordinary observer. 

Yours truly. 
ONE OF THE VICTIMS. 
3UFFALO, May 9, 1808. 


An important case as to the legislative power to 
fix rates for a corporation is that of San Diego 
Water Co. v. San Diego ([Cal.], 38 L. R. A. 460), 
holding that an ordinance fixing water rates is in- 
valid if they are so palpably unreasonable and un- 
just as to amount to a taking of property without 
just compensation, and that rates which will pay 
but little more than 3% per cent. on the actual cost 
of the works, after deducting current expenses, are 
too little, where the company is compelled to pay 
a much higher rate upon money which it has bor- 
rowed fairly and prudently. 
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In Plemoriam. 
JAMES FRASER GLUCKE. 
Memorial Address By L. B. Procror. 
[Written at the Request of the Memorial Committee. | 
Gentlemen of the Buffalo Bar Association: 

We are met on this occasion to cast immortelles 
upon the tomb and to gather up the lessons of the 
life and career of one whose untimely death, oc- 
curring just as the old year of ’97 took its place in 
the roll of the centuries, has not yet ceased to call 
forth our sincerest sorrow. Bravely, as befits a 
hero, James Fraser Gluck answered the final sum- 





forms the museum of life. 


this life; but a review of their successful and use- 
ful careers may stimulate the living to emulate 
them. 

The true analysis of human character requires 
profound knowledge, extensive research and the 
most critical examination of any subject that com- 
mands the attention of the human mind. But, 
when character is successfully and truthfully por- 
trayed, nothing in literature exceeds the influence 
and usefulness of biography. 

As Hood has picturesquely said, “ Biography 
It presents to us fre- 
quently more than we could possibly gain if the 


The 


hero of it were alive to converse with us. 














JAMES FRASER GLUCK. 


mons which sooner or later must come to us all -— , 
a summons which removed him from earth in the | 
meridian of a useful life and in the midst of a pro- | 
fessional and literary career bright with accom- 
plishments and brilliant with promise. His loss | 
is felt in the forum, on the platform and in liter- 
ary circles, where the applause which so often 
greeted him is silenced by requiems for the dead. | 
It is proper that the memory of such a man 
should be perpetuated by his surviving friends; | 
that appropriate expression should be made of the 
estimation in which he was held and words of 
sorrow uttered for his loss. It is true, no elogium, 
however just, can affect those who have departed 


written life, the published letters, the journal, the 
conversation frequently admit us to an acquaint- 
ance with his motives, his mind, the secret main- 
spring of his character and exertions; and, unless 
it does this for us, it might as well be the life cf 
a camel or a cow. If the hero of a biography 
does not live out before us on the page; if we can- 
not see a man, a reality; if we have only a col- 


' lection of sentences and dates, the names of things 


and persons, if this is all, we may amuse ourselves 
as profitably with that interesting monthly, a rail 
way time-table. 

“Tt is with biographies as with tombs; the. 
often give no real index to the characters or 
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lives they seek to commemorate. Tombs are. the 
clothes of the dead. A grave is but a plain suit, 
and a rich monument is one embroidered. He 
was a witty man who first taught marble or granite 
to speak, but he was a wicked one that taught ir 
first to lie.” 

Judge Story once said, “‘ We write eulogies and 
dress them up in robes of state, as if it would not 
do to suffer the public to see them except at a 
distance. True greatness appears to the best ad- 
vantage when one views it nearest; and men of 
extraordinary minds and virtues have made the 
strongest impression on those who knew them 
most intimately.” 

During their lives, eminent, useful men are not 
always properly appreciated. Society is not swift 
to comprehend them. 

Asscciates often look with indifference upon 
their good qualities; their enemies search for a 
place of attack upon them and their equals often 
regard them with jealousy or envy. But when the 
grave covers them rivalry is at an end, jealousy, 
envy and hatred hide their heads and pass away 
into thin air. 

Impressed with these views, we have attempted 
the memoir of James Fraser Gluck. While we 
knew him intimately, we approach the duty as- 
signed us not wi-hout doubts and fears that we may 
fall short in portraying his character and career in 
their full truth and excellence. 

Mr. Gluck was born at Niagara Fall, N. Y.. 
April 28, 1852. After completing a preparatory 
course of education, he entered Cornell Univefsity, 
from which institution he graduated in 1874, under 
circumstances that promised a successful future. 

While in college he was distinguished for close 
and thorough application to his studies, with 
something of that thoughtful reserve of manner 
which he frequently exhibited in after life. He 
was popular with the faculty and, with a few excep- 
tions, with the students, revealing in the occasional 
altercations and disputes incident to college life a 
generous intrepidity. 

But his chief delight was in the privacy of his 
room, where his books were his favorite compan- 
ions. To him they were never failing well-springs 
of intellectual delight, and afforded ample aliment 
to sustain his strong mental energies. ‘“‘ He drew 
genius from its citadel in the productions of great 
authors and made it his life-long companion.” 
[In this way he acquired a keen appreciation of 
literary beauty and finish, a rare command of lan- 
guage, and became the master of a style at once 
vigorous and graceful. He excelled in description. 
His sentences were constructed with strength and 
perfect arrangement. As was said of the style of 
Addison, * One might as well attempt to push a 
brick out of its place in a well-constructed wall 
as to alter successfully a single expression of his 
writings. We never find him betrayed into that 





careless diffusion in style so common with those 
who are unacquainted with the principles of logic 
and rhetoric.” Among the English authors his 
favorite was Junius, “ whose letters have taken a 
permanent place in the eloquence of our language. 
Though often false in statement and malignant in 
spirit, they will never cease to be read as speci- 
mens of powerful composition. For the union of 
brilliancy and force there is nothing superior to 
them.” His pen was a satirical weapon that shot 
its shafts from an invisible source, with withering 
effect. They fell mercilessly upon kings, diplomat- 
ists, members of parliament and the judiciary, who 
alike trembled in fear of his attacks. Mr. Gluck 
was fond of repeating Edmund Burke’s unequaled 
description of Junius in the British parliament, 
showing at once Burke’s magnificent oratory and 
the terrible force of Junius as a satirist; “ Bad 
ministers,” says Burke, “could conceal nothing 
from his sagacity and they fell powerless and 
abashed before the strokes of his pen. Nor could 
promises or threats nor the thunders of royal de- 
nunciation induce him to conceal any of the 
wrongs committed by the ministry in power from 
the public. He comes down upon both 
houses of parliament from his daring flight 
Kings, lords and commons are but the sport oi 
his fury, all unable to resist the attack of his pen 
clothed in beautiful diction.” 

Mr. Gluck indulged in a close study of this emi- 
nent writer, believing that “a thorough knowledge 
of his famous letters will prepare the student to 
enter profitably into a field of thought and the 
formation of a severe intellectual taste, which is 
the best safeguard against the dangers of a loose 
composition and the greater danger of faulty and 
too verbose composition.” 

Perhaps the best production of his college day: 
was his essay, entitled, “* The Clown in Shakes- 
peare,”” which was awarded the second prize in the 
first inter-collegiate contest. Throughout his stu- 
dent days he displayed that indomitable industry 
that enabled him to successfully overcome all 
obstacles in his intellectual labors; here, too, there 
appeared marked evidence of his preference for 
that great profession of which in after life he be- 
came a brilliant member. 

While at college his favorite resort was the 
court house at Ithaca during the sittings of the 
courts. Here he listened to the learned and elo- 
quent arguments of the distinguished lawyers of 
western and central New York and the southern 
tier counties. The arguments of these eminent 
men made a strong impression upon the young 
student’s mind, and from that day until the close 
of his life he never ceased to admire the eloquence 
of the bar. Fortunately for him, he fully appre- 
ciated the nature of that eloquence. 

He felt that there is no forum of public speak- 
ing where real eloquence is more necessary than 
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at the bar, and he understood that the subtlety and 
dryness of the subjects generally discussed require 
more than any other a certain kind of eloquence 
in order to command attention. 

Witnessing these scenes in the court-house but 
confirmed the tendency of his mind to enter the 
legal profession; but, notwithstanding his love for 
the law, the facility with which he wrote, the grace 
and strength of his productions, and the commen- 
dation they received from the public, caused him 
to conceive an admiration for journalism. He 
agreed with that accomplished journalist, David 
Grey, who said: 

“T love journalism because specialists of con- 
summate ripeness and culture in all departments 
of knowledge wait upon its bidding. The laureate, 
with his chastened measures, the novelists of both 
hemispheres, the patient compiler, the painstaking, 
abitious politician and ardent office-seeker, even 
the imperative, sure-sighted critic, all bring their 
best tributes to journalism.” 

Imbued with these feelings, Mr. Gluck accepted 
the editorial chair of the first daily journal ever 
published at Niagara Falls, ““ The Niagara Falls 
Register.” In this vocation he exhibited abilities 
that, had he continued in the sphere of journalism, 
would have led him to a distinguished position in 
that profession. But, after continuing his editoc- 
ial duties about a year, his love for the law tri- 
umphed over that of journalism. He became 
convinced, as a distinguished jurist has recently 
said, that “the administration of justice pre- 
sents the noblest field for the exercise of human 
capacity. It forms, as has well been said, the 
ligament which binds society together. Upon its 
broad foundation is erected the edifice of public 
liberty. To lend humble aid in raising this struct- 
ure in a valued privilege, but to stand pre-eminent 
among those who at the bar or upon the bench 
have beautified and adorned the temple of justice 
is among the loftiest positions allotted to man.” 
He entered upon the study of his chosen pro- 
fession in the office of Laning & Willett, oi 
Buffalo. 

This was a fortunate step in the life of James 
Fraser Gluck. It brought him in contact with one 
of the most accomplished lawyers in the State, for 
it may well be said that strength of mind and ex- 
ecutive ability were distinguishing features in Mr. 
Laning’s character. He was indefatigable. He 
came out of a long and wearisome trial as fresh as 
when he entered it. He knew no timidity. He 
was always sanguine of success, and usually gained 
it. One of his strong points was his inimitable 
way of opening a cause ‘to a jury, rendering the 
saying true that “a case well opened is half won.” 
Again, he always held his subject so firmly and 
practically that in his arguments he never forgot 
a precedent, analogy or fact which sustained his 
case. 





Thus he always brought the minds of courts | 


and juries to a full understanding of his reasoning. 
This is the true secret of forensic eloquence. 

Sitting at the feet of such an instructor, Mr. 
Gluck learned those lessons of professional suc- 
cess that rendered him so prominent at the bar in 
after life. 

Mr. Gluck was eminently practical as a law 
student. In reading law, he felt the full force of 
Dugald Stewart’s remark that “ nothing has such 
a tendency to weaken, not only the powers of in- 
vention, but the intellectual powers in general, as 
the habit of various and extensive reading with- 
out reflection.” He fully digested and rendered 
available everything he read. Like Martin 
Grover, he evinced a knowledge of the secret by 
which men are successful in reading and studying, 
which lies in two invaluable gifts of nature: an 
unerring memory and the capacity for taking in 
at a glance the contents of a printed page. He 
also had the faculty of assimilating printed matter 
at first sight. 

He early exhibited oratorical talents, which 
caused him even while a law student to be in de- 
mand as a speaker in popular assemblies. One of 
the earliest, and perhaps one of the best, of his 
speeches was delivered by him on the occasion of 
the banquet given by the bar of Erie county at 
the Tifft House, Buffalo, March 14, 1876, to com- 
memorate the completion and opening of the new 
city and county hall. 

This was a brilliant event in the history of the 
Erie county bar. It has a peculiar significance as 
connected with the career of Mr. Gluck, that an 
invitation was extended to him to deliver an ad- 
dress on that occasion, although he was yet a stu- 
dent at law. This incident evinces in a marked 
degree his early popularity as a speaker and writer, 
and the speech itself gave him high rank, not only 
as an orator, but as a writer far beyond his years. 

The presiding officer on the occasion to which 
we have referred was the Hon. E. Carleton 
Sprague. Beside that of Mr. Gluck, addresses 
were delivered by the following distinguished 
gentlemen: ‘ 

Hon. E. C. Sprague, Hon. G. W. Clinton, Hon. 
James O. Putnam, Judge Richard P. Marvin, Hon. 
D. N. Lockwood, Hon. L. L. Lewis, Gen. L. W. 
Thayer and others. 

Mr. Gluck took for his subject ‘“ The Study of 
Law.” In closing his remarks he said: 

“The ancient Lombard kings, as they piaced 
upon their heads the iron crown of their kingdom, 
were wont to say, ‘God has given it me; let him 
beware would take it from me.’ And so 
each of us to-night, resisting the insane thirst for 
wealth, and the insidious whisperings of a corrupt 
and time-serving ambition, places upon his head 
the ideal crown of a pure professional life, ex- 
claiming like the kings of old, ‘God has given it 
me; not all the world shall take it from me.’ ” 


who 
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At this time the Erie county bar exhibited, as it 
always has, a distinguished array of talent and 
learning. Its annals are adorned by many names 
that have become historic, and the influence of the 
lives and careers of these eminent men still illum- 
ines the history of jurisprudence. Their careers 
exemplify the truth of the sentiments lately uttered 
by a distinguished lawyer, who said, “ In no other 
occupation to which men can devote their lives is 
there a nobler intellectual pursuit or a highei 
moral standard than inspires and pervades the 
ranks of the legal profession. To establish justice, 
to maintain the rights of men, to defend the help- 
less and oppressed, to succor innocence and to 
punish guilt, to aid in the solution of those great 


questions, legal and constitutional, which are con- | 


stantly being evolved from the ever fluctuating 


affairs and business of men — are duties that may | 


well challenge the best powers of man’s intellect 
and the noblest qualities of the human heart. I do 
not, of course, mean to say that among the ninety 
thousand lawyers whom the census counts in our 
seventy millions of people there is not much base 
alloy —I speak of that great body of active and 
laborious practitioners upon whom rests the re- 
sponsibility of substantial, honorable litigation 
and the conduct and guidance of important affairs; 
you will look in vain elsewhere for more spotless 
honor, more absolute devotion, more patient in- 
dustry, more conscientious fidelity, than among 
these. I am not unmindful of that ever mooted 
question how we can, with the strictest honor. 
maintain the side that is wrong, and the suggestion 
that, as only one side can be right in every law- 
suit, we must half the time be struggling for in- 
justice. But that vexed question has long been 
settled by the common sense of mankind. It is 
only out of the contest of facts and of brains that 
the right can ever be evolved — only on the anvi! 
of discussion that the spark of truth can be struck 
out. ‘ Perfect justice,” as Judge Story said, ‘ be- 
longs to one judgment-seat only —to that which 
is linked to the throne of God — but human tri- 
bunals can never do justice and decide for the right 
until both sides have been fully heard.’” 

Mr. Gluck, in his readings and reflections, had 
become inspired with sentiments akin to these, and 
when he entered upon his practice they dictated to 
him that honorable and high-minded career that 
distinguished him. 

In the autumn of 1876, Mr. Gluck was called to 
the bar. Early in 1877 he formed a co-partnership 
with A. P. Laning and Daniel H. MeMillan. This 
was a fortunate business relation. We have al- 
teady described the senior member ot tne firm: 
it is well known that Mr. McMillan brought to it 
learning, capabilities and accomplishments of a 
high order. 

Despite his inexperience, Mr. Gluck soon ex- 
hibited extraordinary legal abilities that rendered 
him a successful contestant at the Erie county bar. 








After the death of Mr. Laning, the name and 
style of the firm was, in 1881, changed to “ Greene, 
McMillan & Gluck.” These relations existed unti! 
1887, when the firm name was again changed to 
“McMillan, Gluck & Pooley,” and, in 1890, to 
* MeMillan, Gluck, Pooley & Depew,” which re 
lationship existed down to the time of Mr. Gluck’s 
death. 

During all these changes, the firm continued to 
advance in its business relations, in popularity with 
the public, being especially successful in caring for 
large corporate interests. ‘* Railroads have sought 
its guidance, and among its chief clients have 
steadfastly been the great Vanderbilt interests, 
represented in the New York Central, the Lake 
Shore, the West Shore, the Michigan Central and 
other railroads entering Buffalo.” 

To Mr. Gluck was largely committed the trial 
of the causes of the firm in the circuit and the 
argument of its cases in the appellate courts. 
Perhaps the best history of his career at the bar is 
found in the reported cases which he argued in 
the appellate courts, particularly the Court of 
Appeals. 

An examination of the large number of cases 
which Mr. Gluck argued before the latter tribunal 
shows that in a large percentage of them he was 
successful in that tribunal. Among these were 
Disher, Joseph, Respt., v. N. Y. C. & H. R. RB. 
Co., Applt., Pa. 622; Ford, Emily, as Admrx., 
Respt., v. N. Y. C. & H. R. R. Co., Applt., Pa. 
638: Wowirouski, Theresa, as Admrx., v. Lake 
Shore, Applt., Pa. 420; Tucker, Samuel, as Admr., 
Respt., v. N. Y. C. & H: R. R. Ca, Appit., Pa 
308; Mehegan, Catherine, as Admrx., Respt., v. 
N. Y. C. & H. R. R. Co., Applt., Pa. 768; Reichel, 
Johann, Respt., v. N. Y. C. & H. R. R. Co., Applt., 
Pa. 682; Morris, Laurella, as Admrx., Respt., v. 
L. S. & M. S., Applt., Pa., 182; Felska, Augus 
tina, as Admrx., Respt., v. N. Y. C. & H. R. R. 
Co., Aplt., Pa. 339. 

We refer to these because of their especial inte;- 
est and importance, although very many of the 
cases Mr. Gluck argued may be regarded as lead- 
ing. 

Mr. Gluck was equally successful in presenting 
his cases to juries and judges in these tribunals. 
The late Chief Judge Ruger once said to the 
writer, speaking of him, “It is always gratifying 
to observe in the arguments of Mr. Gluck so much 
diligence and learning, sustained by such a solid 
and comprehensive understanding, guided by a 
vigorous judgment and enforced by such attrac- 
tive eloquence, often, when the case permits, 
adorned by classical taste, accompanied by liberal 
views.” 

While pursuing his legal studies, Mr. Gluck ac- 
quired the habit of attending the sittings of the 
courts in Buffalo, as he did those at Ithaca while 
a student at Cornell. He regarded trials and the 
arguments of cases as practical legal lessons. 
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Though, as a student and practitioner, Mr. 
Gluck was ardently attached to the study of law, 
he did not sacrifice to his profession the improve- 
ment of his mind, but continued the literary and 
scientific studies to which he gave much attention 
while in college. 

Few lawyers were ever more enthusiastically de- 
voted to their profession than James Fraser Gluck. 
We have already seen the high estimation he placed 
upon it and upon its members; indeed, his profes- 
sion was the leading thought of his life. But his 
mind was excursive, and of such an active nature 
that it constantly required intellectual aliment. 
As we have said, he was very fond of literary pur- 
The field of literature, and to some extent 
of poetry, was exceedingly attractive to 
though he never wrote in verse. 


suits. 
him, 
And yet it must 
be remembered that some of the most beautiful 
poetry that ever emanated from the fancy or im- 
agination of man is not couched in tropes or fig- 
ures or in measured lines. So, in very many of 
the prose productions of Mr. Gluck we find evi 
dences of high poetic inspiration. 

Fascinating as was the pursuit of literature to 
him, he always subordinated it to his profession, 
and, like Rufus Choate, William H. Seward, Wil 
liam Wirt, James T. Brady and Charles O’Conor, 
his literary attainments and legal erudition were 
so finely blended that each gave strength to the 
other. In most of his speeches and literary pro 
ductions the lawyer shines out in full force and 
brilliancy. Roscoe Conkling was charged with 
being more of a politician than a lawyer; but his 
speeches and productions as a statesman were 
clearer, more vigorous, more convincing, more 
compact and to the point because they were the 
offspring of the mind of an accomplished advo 
cate. So we may say of Mr. Gluck’s 
and writings, they were 
strengthened and rendered 
disciplined legal mind. 


literary 
embellished, 
forcible by a 


speeches 
well- 
This will be seen in the 
brief reference we are about to give to some of 
them. * 

“The Centennial of the Republic,” an address 
delivered by Mr. Gluck at Brockport, N. Y., July 
4, 1876, was one of his most learned and thought 
ful productions, although delivered shortly after 
his graduation from Cornell University. 

In May, 1878, he accepted an invitation from the 
common council of Buffalo to deliver an oration 
at the then forthcoming one hundred and second 
anniversary of our national independence. The 
celebration was one of much more than common 

The citizens of Buffalo participated in 
much enthusiasm. Mr. Gluck’s oration 
was the prominent feature of the occasion. It 
elicited general commendation from all who heard 
it and from the press. 

On October 20, 1878, Mr. Gluck delivered a lec- 
ture the “ Buffalo Natural 


interest. 
it with 


before Society of 





Sciences,” of which he was a member. This ad- 
dress exhibited a degree of scientific learning that 
lawyers are not generally supposed to possess. 
But it must be remembered Mr. Gluck’s life was 
spent in constant research and investigation. We 
may well say very many of his productions reveal 
the fact that “his toil o’er books consumed the 
midnight oil.” His days were wholly devoted to 
his professional duties and studies; his evenings 
to the world of letters. 

His address delivered at Angola and various 
other parts of the State, on “* Abraham Lincoln,” 
added largely to his reputation as a speaker. 

On the occasion of the visit of the distinguished 
explorer, Henry M. Stanley, to Buffalo, Mr. 
Gluck presided, and, in presenting Mr. Stanley to 
the audience, made a brilliant introductory speech, 
as delightful in thought as it was beautiful in lan- 
guage. One of its marked features was its appro- 
priateness to the occasion. His graphic allusion 
to the perils of Stanley in his explorations of 
regions, of rivers, seas and realms, to which all 
geographers were strangers, admirably prepared 
those present for the great intellectwal treat served 
up to them. 

On the occasion of the laying of the corner- 
stone of the new Music Hall at Buffalo, June 1, 
1886, Mr. Gluck was the orator of the day, taking 
for his subject ‘‘ Music and the German Heart.” 
The speech was delivered in the open air on Main 
street, in the presence of congregated thousands. 
Suffice it to say here, that, viewed in all its lights, 
it is one of Mr. Gluck’s most successful intellect- 
ual efforts. 

Nothing in Mr. Gluck’s career has left a more 
enduring and brighter record than the part he 
took in relieving his Alma Mater, Cornell Uni- 
versity, from internal dissensions, which, for a 
time, threatened its dissolution. 

For several years previous to 1884 the affairs of 
this institution had been in a very unsatisfactory 
condition. A small minority of its alumni, par- 
the association of New York City, ha 
very aggressive and had made public 
against the president and board of 
trustees of the college. These accusations were so 
persistently and violently made, that, after a time. 
there was general dissatisfaction throughout all 
the alumni of the union, and, in consequence, the 
number of students attending Cornell steadily de- 
creased. No official made to these 
charges, but some of the alumni, after a thorough 
investigation, became convinced of their injustice, 
and, upon the New York City Association’s 
nomination of a candidate for trustee, placed Mr. 
Gluck in the field as an independent and disinter 
ested opponent. After a long and somewhat bitter 
contest, Mr. Gluck was elected by a large majority 
to fill this position for a term of five years. Ata 
meeting of the alumni, a resolution was passed re- 
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questing him to prepare and read a report on the 
condition of the University at the end of the first 
year of his term. Mr. Gluck, although at this 
time engaged in the laborious duties of his profes- 
sion, prepared an exhaustive report, in which he 
“primarily discussed the erroneous impression 
which seemed to prevail concerning the Univer- 
sity; its condition and needs; the progress made in 
the different departments; the higher education of 
women; instructors; physical culture, and the ad- 
mission and classification of students. Another 
portion of the work dealt with the methods by 
which the alumni could aid the University, and 
closed with carefully prepared tables and sched- 
ules, showing the revenue and expenditures of the 
University, the list of its donors, the statement of 
its property, etc.” 

Among other subjects which Mr. Gluck treated 
in his report was “ The Religious Status of Cor- 
nell,” which was skillfully and exhaustively dis- 
cussed. 

This report was received with universal satis- 
faction, and thoroughly disproved the accusations 
made against the trustees of the college. 

It was a source of deep regret to Mr. Gluck 
that he could not serve longer on the board of 
trustees of Cornell, on account of the increasing 
duties of his profession. 

When the Hon. Andrew D. White retired from 
the presidency, Mr. Gluck was earnestly brought 
forward by the people and the press as his suc- 
cessor. But his professional labors were an in- 
superable objection to his accepting the candidacy. 

President White has publicly given Mr, Gluck 
much credit for establishing a system of free 
scholarships at Cornell, whereby students of proper 
ability and character may receive aid from the 
University to the amount of $250 a year for a term 
of four years. Mr. Gluck was also prominent 
among those who established the School of Phil- 
osophy at Cornell, which is considered one of the 
most complete schools of the kind in the country. 

In Mr. Gluck’s report as trustee of Cornell Uni- 
versity, he alluded to the fact that the city of Buf- 
falo sent fewer students to the different institution= 
of learning than any other city of even half its 
size, and of this number a smaller proportion at- 
tended Cornell than any other college. He sug- 
gested that all the alumni associations appoint 
committees, whose work it should be to endeavor 
to induce young men in their respective cities to 
take university courses, and as far as possible per- 
suade them to attend Cornell, stating the advan- 
tages of that institution over others of a similar 
character. This suggestion was promptly an 
successfully acted upon, especially by the Cornell 
University Association of Buffalo. Since that 
time the number of university students from Buf- 
falo has very materially increased, until now it will 
compare favorably with those sent from any other 





city of its size in the country, and the number of 
students from Buffalo attending Cornell is nearly 
as large as those attending all the other universi- 
ties taken together. 

With the same object in view, Mr. Gluck deliy- 
ered an addrss on “ Higher Education” before 
the Buffalo High School, in June, 1885. The in- 
terest and influence of this address is too well 
known to require repetition here. We need only 
say it is another intellectual triumph in the career 
of Mr. Gluck. 

At the annual commencement of the University 
of Buffalo, February 24, 1885, Mr. Gluck delivered 
an address before the alumni of its medical de- 
partment, taking for his subject ** The Tendencies, 
Trials and Rewards of the Medical Profession.” 
In opening his remarks he said that, inasmuch cs 
the eloquent and learned men who had previously 
addressed the alumni had “ dwelt upon the mean- 
ing and significance of culture, the difference be- 
tween true and false professional success, and upon 
the relations sustained by the physician to religion, 
morality, the public health and the State,” he 
would make a departure from this line of thought 
and show them how the tendencies, trials and ex- 
cellences of their profession appeared to a lay 
man.” It is an act of justice to say of his address 
on this occasion that it compares favorably with 
those of the distinguished gentlemen who in pre- 
vious years addressed these assemblies. We are 
sustained in saying this by the comments of the 
press on his speech, particularly the Buffalo 
Courier, which soon after its delivery contained 
a long editorial, in which the writer said in part, 
“Mr. Gluck delivered not only a very entertain- 
ing speech, but a manly and sensible one as well.” 
“The medical fraternity,’ continued the editor, 
“like the clergy, are so much more accustomed to 
giving advice than receiving it, that it requires 
considerable courage for an outsider, a patient, as 
it were, to stand up before a regiment of doctors 
and, instead of flattering his hearers, tell them 
wherein he thinks they can mend their ways and 
avoid natural tendencies conducive neither to the 
true growth of their profession nor to the welfare 
c{ humanity.” 

This speech gives the views of a lawyer con- 
cerning the medical profession, and reminds us of 
an address delivered by a doctor, on ‘ Lawyers,” 
on the occasion of a banquet given by the Chicago 
Law Students’ Association. The speaker was Dr. 
Frank G. Lydston, the clebrated medical scientist 
and lecturer, who said: 

“ The profession of law is more aptly termed a 
learned profession than either medicine or the min 
istry. It is in the profession of law that the man 
of broad culture and scholarly attainments receives 
his highest appreciation. My own profession is 
so tainted with modern so-called specialism, that 
the veriest dunce may achieve public notoriety 
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and at least financial success. Too often does he 
receive the adulation of the body medical. The 
accomplished, scholarly, cultured physician is in 
danger of becoming lost in the race for wealth. 
It is easier to pander to a simple-minded public 
by commercial shrewdness than to win apprecia- 
tion of scholarly attainment by solid merit. So 
much the worse for medicine. Thank heaven that 
s0 many mistakes are hidden by good old mother 
earth. It is not surprising that the lawyer has so 
little respect for the medical expert. 

“In the profession of law, talent and scholarly 
attainments soon find their level in these modern 
days. I have noticed, too, that there is an esprit 
du corps among lawyers, which is sadly lacking 
among doctors. I have ovserved that most law- 
yers have much that is good to say of each other. 
When a man distinguishes himself in law, his 
brethren vie with each other in doing him honor. 
In medicine, the great man’s achievements are 
brilliant in inverse proportion to proximity to 
those who comment upon them. There is usually 
a qualifying clause, a sort of damning with faint 
praise. This is not true of the profession of law. 
It would be well if the sentiment of personal honor, 
which every lawyer worthy of the name cherishes 
so highly, could permeate every profession.” 

On the 16th of March, 1886, occurred the tragic 
death of David Gray, who blended the genius of 2 
poet, that ranked him high among American 
bards, with the talents, learning and accomplish- 
ments of a journalist, making his name a bright 
ornament in the annals of that profession. As has 
been beautifully said by one of his biographers, 
* He lifted journalism to a high plane, so far as 
one example might do it. He kept one newspape> 
clean, while springs of filthiness were breaking 
open in so many; he gave it a quality and a tone 
which have not been common enough in our press 
to pass without note.” 

As a man, “ It was impossible to know him and 
not want more — more of a lasting product from 
the brain and heart that he wore out on things of 
the hour and day.” 

The death of Mr. Gray produced profound sor- 
row in Buffalo, which extended through the whole 
country and brought expressions of grief, respect 
and admiration from all his brethren of the jour- 
nalistic profession. Amid these scenes of sorrow 
in Buffalo,public respect was shown his memory 
by its citizens. Among the beautiful and impres- 
sive eulogiums on Mr. Gray was one delivered 
before the Buffalo Historical Society, February 4, 
1889, by Mr. Gluck. The theme of this address, 
the life and career of the departed, the admiration 
and respect in which he was held, gave a deep and 
abiding interest to it. In its careful, able, intel- 
lectual review of Mr. Gray’s character and career, 
both as a poet and editor; in its consideration of 
him in all the phases of his beautiful life, it was 


| peoples. 





one of the most successful efforts ever made by 
Mr. Gluck on the public platiorm. He closed 
his address with the following graphic peroration: 

“The end was strangely emblematic of the 
struggle during life. The material elements of 
our civilization — its rush and roar and turmoil, 
of which the on-rushing railroad train was at once 
so striking a type and a representative — were tov 
powerful for the fine and delicate spirit; they firs: 
bruised his mind and then killed his body. But, 
in the last moments of his life, that earthly sun- 
shine, which he so ardently loved and of which he 
had so often lovingly sung, was round about him, 
and that heavenly sunlight, which had cheered 
his darkness, shone, as we inay fondly believe, into 
the eyes of the spirit with all the radiance and 
unclouded brightness of an eterna! morning. * * * 

“For this pure soul —for this rare singer — 
shall not the fitting epitaph be those simple yet 
suggestive words which Bunyan wrote of Christian 
as he slept in the Palace Beautiful? ‘The pilgrim 
they laid in a large upper chamber whose windows 
opened toward the sun-rising. The name of the 
chamber was Peace, where he slept till break oi 
day and then he awoke and sang.’ ” 

On June 22, 1897, Mr. Gluck delivered his last 
public speech. On the evening of that day the 
Victoria Club of Buffalo gave a banquet to cele- 
brate the diamond jubilee of England’s queen. 

The entertainment took place in the commodious 
and elegant Ellicott Club room, in the Ellicott 
Square building. More than three hundred people, 
representing Buffalo's most prominent citizens 
in the professional, commercial and industrial life 
of the city, British-born citizens of Buffalo, Amer- 
icans, born and bred, and Canadian citizens sat 
down to the feast. 

Mr Gluck occupied a seat at the right of the 
toastmaster and presiding officer. In compliance 
with an invitation previously extended to him, he 
responded to the toast, “ The Queen,” which was 
pronounced by all present, including the members 
of the press, “the most eloquent speech uttered 
anywhere upon the queen’s diamond jubilee.” 
Not only this, it was generally published in all our 
leading journals, many journals of Canada and 
Great Britain. A copy of it was transmitted to 
the queen, which received a generous acknow!- 
edgment from the prime minister. Mr. Gluck 
held the audience in delighted attention. He 
closed his address in the following brilliant strain: 

* This supreme devotion it is which will draw to 
Victoria forever the hearts of her people, of ali 
To all good men and women she is, and 
will ever remain, the type of the loving wife, the 
devoted mother, the faithful widow; to all she is 
and will ever remain the symbol of pure, exalted 
womanhood. This is her grandest title, her rich- 
est crown, her unique distinction among all the 
rulers of the earth. And for these things all noble 
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souls, of whatever nation they may be, will rise to 
do her honor, and will join in the prayer of the 
illustrious laureate for his beloved queen, the ven- 
erable woman whose nobility, constancy and ex- 
alted purity compel universal sympathy 
respect — 


and 


“May all love, 
His love unseen but felt, o’ershadow thee, 
The love of all thy sons encompass thee, 
The love of all thy daughters cherish thee, 
The love of all thy people comfort thee 
*Till God’s love set thee at His side again.” 


Mr. Gluck was often applauded for his im- 
promptu after-dinner speeches, which were among 
his best efforts, and were delivered apparently 
without preparation. Yet successful impromptu 
speakers are, after all, well-prepared speakers; in 
the abundance of their reading, learning and medi- 
tation they have a sort of intellectual magazine of 
acquired knowledge and information, from which 
they can select material that will adorn almost any 
subject upon which they may be called suddenly 
to speak, and will hold the attention and gain the 
admiration of intellectual men and women. A 
man must have fuel at his command for his intel- 
lectual fires, or his thoughts will become merely 
embers; without this fuel, a man may be voluble 
but in reality say nothing. But James Fraser 
Gluck was always prepared to entertain his hearers 
upon any subject the occasion called forth, no 
inatter how sudden the call made upon him. 

As happens in most cases of speakers possess- 
ing a brilliant imagination and able to adorn a 
severe course of reasoning with the charms of a 
glowing fancy and a sparkling style, it was some- 
times said of Mr. Gluck, as was said before him of 
Burke, Erskine, Wirt, Pinkney, Rufus Choate. 
William H. Seward and many more of our ablest 
speakers, that he was more of a rhetorician thai 
a logician; that he dealt in words and figures of 
speech more than in facts and arguments. These 
are the invidious comments of dull or conceited 
men, who seek to disparage those gifts which are 
furthest from their reach. 

In January, 1880, Mr. Gluck became a memberx 
of the New York State Bar Association. At this 
time the Hon. Sherman S. Rogers was president 
of the association. 

The history of his executive.term forms a bril- 
liant chapter in the annals of that organization. 
He brought to it the ability and erudition which 
have so long adorned his career at the bar. 

Very soon after Mr. Gluck’s election as a mem- 
ber of the association, he was appointed a membér 
of the executive committee for the eighth judicial 
district, discharging the duties of the position with 
an ability which largely promoted the success of 
the association. He continued to hold this office 
several years. 





In January, 1884, he delivered an address before 
the association, on “ The Advantages of Associa 
tion and Combination to the Legal Profession,” 
which was generally commended, and gave force 
to the objects which called the association into 
existence, namely, “to cultivate the science of 
jurisprudence, to promote reform in the law, to 
facilitate the administration of justice, to elevate 
the standard of integrity, honor and courtesy in 
the legal profession, and to cherish a spirit of 
brotherhood among the members thereof.” 

In January, 1887, he was elected vice-president 
of the association for the eighth judicial district, 
and by re-election was continued in that office fwo 
successive years. His advice, his counsel, his pen, 
his influence and his eloquence in the discussions 
at its meetings were strong forces in bringing the 
association to its present high state of prosperity 
His membership only terminated with his death, 
and throughout the organization his loss is deeply 
mourned, as he had endeared himself to his 
brethren by his courtesy and bearing, the unpre 
tending manner in which he exhibited his abilities 
and the rare faculty he creating 
friends. Its committee on legal biography wil! 
duly and appropriately honor and perpetuate his 
memory. 


possessed of 


As politics is the natural sphere of lawyers, it 
had strong attractions for Mr. Gluck. He early 
gave his allegiance to the Republican party, and 
he entered the political arena with energy, becom- 
ing a valuable and influential partisan. He 
brought to it oratory that made him powerful on 
the rostrum, and his pen as well as his lips dis- 
pensed commanding eloquence. But, after all, he 
never entered the political field with the enthusi- 
asm and zeal with which he espoused his pro- 
fession; neither did he enter into it with the desire 
of self-aggrandizement or to attain official posi- 
tion. It was the wish merely to advance the great 
principles of his party that prompted him to as- 
sume the rcle of a politician. As time went on, 
politics became more and more a secondary thing 
to him. He was really unfitted by nature to as 
sume the platitudes of a politician. The turmoil, 
intrigue and expediency’ of a full-fledged party 
leader were distasteful to him. “ He felt that polit- 
ical success might bring with it a momentary grati- 
fication, but that it too frequently results in 
disappointment. He had talents that would have 
commanded political reward, if he had so desired. 
But with him, ‘ambition was made of sterner 
stuff.” He wisely determined to employ the en- 
ergy of a superior mind in devotion to the pur- 
suit of his profession, and not to be diverted from 
it by temporary rewards, that dazzle for the time, 
but are followed by the accusations of self-reproach 
and the continued pain of disappointment. He 
had attained professional eminence; he had satis- 
fied his mind that honorable independence and 





THE ALBANY LAW JOURNAL. 


oe 


319 





success were only to be reached by an exclusive 
adherence to a profession that had conferred 
upon him honor and reward.” 

Mr. Gluck’s career, professional and in private 
life, was without a stain. His allegiance to honor 
was proverbial. His relations with his profes- 
sional brethren were such as to bring mutual pleas- 
ure and respect. He was frank, candid, reliable. 
He used to say “ There is no profession which 
requires so much mutual courtesy as the legal pro- 
fession, and the requirements are fully sustained. 

Mr. Gluck was distinguished not only as a writer 
on scientific subjects, but he occupied an eminen: 
position as a legal author and commentator. 
haps his best known work is that 
ceivers of Corpcrations,” 


Per- 
ntitled “ Re- 
which work he produced 
August Becker, Esq. A 
second edition was published in 1896 by the firm 
of Banks & Bros., Albany, N. Y. This work is 
generally regarded by the profession as of high 
authority upon the branch of the law of which it 
treats. So favorably has it been received that there 
is a strong and increasing demand for a third 
edition. 

On June 15, 1877, Mr. Gluck was united in mar- 
riage to Miss Efhe Dunreith Tyler, daughter of 
Prof, Charles M. Tyler, of Cornell University. 
This union brought to him a devoted, loving wife, 
a dignified mistress of his home, a faithful, affec- 
tionate mother of the two children who blessed 
the marriage, and a companion whose accomplish- 
ments admirably adapted her to the sphere of life 
in which she moved. 


in collaboration with 


She was always his minis- 
tering angel, her presence cheering and upholding 
him during his last illness, and, although com- 
pelled to die away from his cherished home, she 
was permitted to be present at his bedside when 
his spirit took its flight. 

Mr. Gluck’s home was the center of his enjoy- 
ment. It was not only a happy but an intellect 
ual home; pervaded by an air of refinement, it 
was elegant, but not ostentatious. 

Though of a social nature, Mr. Gluck -had few 
intimate friends. He found that to indulge largely 
in the pleasures of society would occupy time he 
desired to devote to professional and literary pur- 
suits. Whenever he did entertain, however, he 
was a most genial and delightful host. He reveled 
in unrestrained freedom of conversation, and was 
At his table he 
presided with grace and dignity, and by his agree- 
able manner placed his guests at once at their 
He also possessed that rare facuity of elicit- 
ing thought and drawing out the mental resources 
of those who enjoyed his hospitality, and intel- 


interested in all current topics. 


ease. 


lectual men and women grew more intellectual by 
enjoying conversation at his home. 

His library, in extent, value and variety of 
books, was exceeded by very few in Buffalo. It 
reminds us in many respects of a description we 


have seen of the library of Rufus Choate. “ It was 








indeed a charming retreat. Every wall, in all the 
irregularities of the room, filled with crowded 
bookcases, with here and there choice engravings 
and pictures in unoccupied places, or on frames 
arranged expressly to hold them; with tables, 
desks, luxurious chairs and lounges —all for use 
and nothing for show, though elegant — all warm, 
familiar and inviting. His library was rich in 
English literature and learning in all its branches, 
and in choice editions of the classics; well, thougn 
not amply, provided with modern foreign litera- 
ture; and thoroughly stocked with all the appa- 
ratus of dictionaries, gazetteers and maps, which 2 
scholar constantly needs.” 

Had Mr. Gluck lived longer, his talents, his eru- 
dition, the facility with which he pressed forward 
to higher achievements, would have given him 
additional iame; but the brilliant career which was 
terminated by his death still places him where he 
will long be remembered among those who have 
added to the learning of the bar, given embellish- 
ment to the field of literature and adorned the 
sphere of oratory. 

His apparently strong organization, weakened 
by exhausting and unremitting toil, at last suc- 
cumbed to disease, which laid its heavy hand upon 
him months previous to his death. His physician 
and friends assured him a season of absolute rest 
irom care and labor would recuperate him, and, 
this proving ineffectual, advised an ocean voyage, 
trusting that change of scene and recreation in a 
foreign climate would strengthen and restore the 
overtasked system. The thought of so complete a 
relaxation from his professional labors for so long 
a time was almost unendurable to him, but he 
finally consented, as a last hope of a return to 
health; though there was a lingering doubt in his 
own mind that this result would ever occur. Alas! 
did. He Italy’s balmy clime, 
where the air brings sweet messages from the 


it never 


sought 


violet and the orange blossom,” trusting that the 
buoyant atmosphere under soft Campanian skies 
would restore the glow of health to his cheek and 
elasticity to his step. 

But soon after his return to New York from 
Europe, where he spent a few weeks, he passed 
from this life to a better land. It was his privi- 
lege to reach his native shore and die in his beloved 
State, ‘a victim to his own ceaseless devotion to 
the profession that now mourns his loss.” 


Legal Zanghs. 


When Sir Thomas More was lord chancellor, he 
enjoined a gentleman to pay a good round sum 
of money unto a poor widow whom he had op- 
pressed; and the gentleman said: “ Then I do hope 
your lordship will give me a good long day to pay 
it.” “You shall have your request,” said Sir 
Thomas. ‘ Monday next is St. Barnabas day, the 
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longest day in all the year; pay her then, or else 
you shall kiss the Fleet.” 

The Court of Appeals of Kentucky (45 S. W. 
Rep. 94) say that an action by a father for loss of 
services of a son from the date of his death by 
wrongful act until he would have attained his ma- 
ority is in effect one to recover for the death of 
his son, and cannot be maintained by the father, 
since the right of a father to a son’s services ceases 
at the latter’s death. This is exceedingly clever. 
Saying that a father has no right to the services of 
a dead son, leads one to inquire what kind of 
services could a dead son render, or who would 
have the right to claim them, or would they be 
particularly within the control of the deceased 
himself? Did not the father have the right to his 
son’s services while living up to the time of his 
attaining his majority, and when the life of that 
son was destroycd by defendant was not the father 
thus despoiled of his right? And why should he 
not be allowed to maintain an action for the re- 
covery of the loss of these services? Forsooth, 
so says the Kentucky court, because the father 
has no right to a dead son’s services! Still the 
Daniels ccme to judgment!— Chicago Law 
Journal. 


——___ <p — 


English Aotes. 


While attending the Old Berkeley Hunt Steeple- 
chase races recently, Lord Esher was robbed of 
his watch. The violators of law are no respecters 
of persons. 


The Law Times mentions the fact that eleven 
instances have recently come under its notice of 
solicitors’ clerks leaving the profession to follow 
various other occupations. 


The recent exhibition of the late Sir F. Lock- 
wood’s sketches and drawings, at the St. James’ 
Gallery, was a very successful one, about 4,609 
persons having visited the exhibition. The pro- 
ceeds, after the payment of expenses, will be de- 
voted to the funds of the Barristers’ Benevolent 
Association, 


An important and interesting discovery has been 
made at Coed Coch, Denbighshire, the residence 
of the late General Wynne, in the shape of the 
original confirmation by King Edward VI, in 1556, 
of the charter of privileges granted by Henry VIt 
to the inhabitants of Denbigh, says the Law Times. 
The Hon. Mrs. Broderick has presented a trans- 
lation and a photograph of the document to the 
Denbigh town council. The great seal of King 
Edward VI is appended to the document, which 
is in good condition. 


Sir John Scott is about to resign his post as judi- 
cial adviser to the Egyptian government. 





Legal Notes of Mertinence. 





Senator Hoar has accepted an invitation to de- 
liver the annual address before the Virginia Bar 
Association some time between July 5 and 15. In 
responding to the invitation the senator said he 
regarded it “as among the highest honors which 
ever have, or possibly ever can, come to me.” 


——- + 


Botes of Recent American Decisions. 


Adjoining Owner— Street Improvement — 
Gravel. —1. A city has no right to take gravel or 
other material excavated in the process of im- 
proving a street and sell it for use on streets in a 
remote part of the city, the improvement of which 
forms no part of a general plan for the improve- 
ment of the street from which it was taken. 

2. An adjoining lot owner has a right to go upon 
a street that is being improved and haul away 
gravel or other material which has been dug up 
for the purpose of being permanently removed. 
But he has no right to require the city to remove 
it to a designated place for him, and if he contents 
himself with making such demand he will be held 
to have abandoned the material and cannot re 
cover its value from the city if it uses it on othe: 
streets. (Haas v. City of Evansville, Indiana Ap- 
pellate Court. Opinion filed April 19, 1898.) In 
full in Chicago Legal News, April 30. 


Assumpsit — Services Rendered by Members oi 
Same Household for Each Other. — Services ren 
dered or benefits conferred by members of the 
same houschold to or upon each other are pre- 
sumed, in the absence of evidence to the contrary, 
to have been prompted by affection or good will 
rather than from an expectation of payment, 

Testimony that testatrix said to plaintiff, her 
daughter, that the latter’s work was hard and she 
could not pay her then, is, by itself, too slight to 
overcome the presumption. (Newell v. Lawton, 
R. I. Sup. Court., decided Dec. 7, 1897.) 


Master and Servant — Defective Machinery. — 
A personal injury case proceeded on the theory 
that plaintiff, employe, was injured while operat- 
ing a stone planer, which was defective because a 
belt was too loose to raise the cross-head without 
being temporarily tightened by pressure. Plaintiff 
was instructed to apply this pressure, when needed, 
by an iron bar held in his hands. When not in use 
the belt ran on an idler, and was mechanically 
shifted to the tight pulley. The special verdict 
found that plaintiff was injured while pressing on 
the belt as it ran on the idler, but did not find thax 
this was part of his duty. Held, that plaintiff could 
not recover. (Phillips v. Romona Oolitic Stone 
Co. [Ind.], 49 N. E. Rep. 467.) 
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the suit pendente lite, the complainant is not bound to make the 
assignee a party unless he thinks proper to do so. Otherwise 
where the assignment is by operation of law, as in cases of bank- 
ruptcy or assignment under the insolvent act. (Sedgwick v. Cleve- 
land, 7 Paige, 287.) 

One who buys pending a suit from a party to it, if it be finally 
decided in the pending cause in favor of his vendor, will not bind 
him; but while such a vendee will stand charged with notice of 
whatever right the adverse party has, yet to bind him by the judg- 
ment to be rendered in a second suit on the same cause of action, 
where one can be brought, it is necessary that he be made a party 
to the action subsequently brought. (Randall v. Snyder, 64 Tex. 
350.) 

As between senior and junior lis pendens, where such a contin- 
gency arises, the former takes precedence. (Murphy v. Farwell 
et al., 9 Wis. 103.) 

There is conflict of authority whether the assignee in bankruptcy, 
where a party became bankrupt and the bankrupt’s estate is in 
litigation, is a necessary party to the suit, with the weight of author- 
ity against its necessity. (Young v. Cardwell, 6 Lea, 171; Eyster 
v. Gaff, 91 U. S. 521; Doe v. Childress, 21 Wall. 642; Yeatman v. 
Laings, 95 U. S. 764; Jerome v. McCarter, 94 U. S. 734; Cleveland 
v. Boerum, 24 N. Y. 613; Zane v. Fink et al., 18 W. Va. 730.) 

But there is a dissent from this doctrine in Williams v. Williams, 
5 Greene, 393. 

There is this distinction in the cases, viz.: Where the property is 
taken by compulsion of law, the assignee should be made a party; 
and where the bankrupt makes a voluntary assignment, the assignee 
is not a necessary party. (Bennett on Lis Pendens, § 227.) 

In a case in New York, held in a partition case, that where the 
lega! title was in a trustee, and a new trustee was substituted 
pendente lite, the new trustee should be made a party by supple- 
mental bill. (King v. Donnelly, 5 Paige, 46.) 

While a purchaser pendente lite may not, of his own volition, 
demand to be made a party, yet the rule may be changed by legisla- 
tion. (Bennett on Lis Pendens, § 231.) 

In a recent case a party purchasing pendente lite was made a party 
as a defendant, he submitting to be bound. (Kino v. Rudkin, 6 
Ch. D. 160.) 

It sometimes occurs that pendente lite purchasers are made parties 
by order of court sua sponte, or wpon their own motion, by leave of 
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court; but even if so, they could urge no defense not allowed to 
their vendor. (Bennett on Lis Pendens, § 224.) 

Nor can a purchaser pendente lite appeal or prosecute a writ of 
error. (Ib. 225.) And when such an appeal was taken, it was 
dismissed. (Clarke v. Koehler, 32 Tex. 679.) 

Where suit was brought against partnership assets, and but one 
of the partners was served, it was held to create a lis pendens as to 
the entire partnership assets. (Dresser v. Wood, 15 Kans. 344.) 

The plaintiff is not bound to make a purchaser pendente lite 
a party to the suit; although he may do so if he deems it essential 
to the relief to which he may tbe entitled against such purchaser. 
(Sedgwick v. Cleveland, 7 Paige, 291; Harrington v. Slade, 22 
Barb. 166.) 

Where suit was brought to foreclose a mortgage, and during its 
pendency the mortgagor placed a second mortgage on the prop- 
erty, and died prior to the decree, on reviving the suit against his 
personal representatives, it was deemed necessary to make parties of 
mortgagees or purchasers, who became such after institution of the 
suit. (Bishop v. Paine, 11 Ves. Ch. 194; Montgomery v. Birge, 31 
Ark. 491.) 

The doctrine of lis pendens applies to femmes covert as to others. 
(Hughes v. Hamilton et al., 19 W. Va. 395.) 

The constructive notice by a lis pendens applies to those who 
derive their title to the subject-matter from a party to the suit after 
it is commenced. It does not affect one who has a paramount title 
superior to that of all the parties to the suit. (Stuyvesant v. Hone 
et al., 1 Sandf. Chy. 419.) 

In a creditor’s bill, a claimant, after making proof, filed an orig- 
inal bill, and a plea of former action was sustained, Lord Hardwicke 
saving: “ A plaintiff who comes in before a master under a decree 
is quasi a party to that suit. The present plaintiff does not, by his 
bill, make any case to show that it was absolutely necessary that 
the heir at law should be brought before the court.” (Nevi v. 
Weston et ux., 3 Atk. 557.) 

If a party has an equitable interest in the estate prior to suit, and 
in consequence should be made a party defendant, neither he nor 
his assignee will be affected by notice of the suit, actual or con- 
structive, unless he be made a party; and his interest will only be 
affected from the time he is impleaded. (Parks v. Jackson, 11 
Wend. 442.) 

Where there is a suit against trustees, if it happens that other 
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trustees are substituted, the lis pendens will bind the new trustees, 
and they need not be made formally parties. (Booraem v. Wood, 
12 Green, 372.) 

Vhere a transfer of real estate is made pending a suit to enforce 


a vendor’s fen, it is not necessary to make the vendee a party. 
(Kern v. Hazlerigg, 11 Ind. 443.) 


CHAPTER VII. 
EXTENT AND EFFECT OF LIABILITY CREATED BY LIS PENDENS. 


Purchasers during the pendency of a suit are bound by the 
decrees entered therein, although not parties to the suit. The liti- 
gating parties are exempted from taking any notice of the title so 
acquired. (Lynch v. Andrews, 25 W. Va. 751.) 

One who takes a lease of land pending a suit to foreclose a mort- 
gage on the same, takes with constructive notice of the pendency 
and status of the litigation. (Pickett v. Ferguson, 45 Ark. 177.) 

To subject one to the peculiar notice of lis pendens in the absence 
of actual notice, the purchase must have been made from one who 
was a party to the suit at the time. It is not enough if he bought 
in afterwards. (Marchbanks v. Banks, 44 Ark. 48.) 

The voluntary alienation of property pending a suit by a defend- 
ant therein does not affect the right of parties to the suit; but every 
person who purchases pendente lite is treated as a purchaser with 
netice, and is subject to all the equities of the persons under whom 
he claims in priority. (Arnold, Pet., 15 R. I. 15; Murray v. 
Lylburn, 2 Johns. Chy. 441; Brightman v. Brightman, 1 R. I. 112; 
Sedgwick v. Cleveland, 7 Paige, 287; Norton v. Birge, 35 Conn. 
250; Harmon v. Byram’s Adm., 11 W. Va. 511; Murray v. Ballou, 
1 Johns. Chy. 565; Lawrence v. Lane, g Ill. 354; Kern v. Hazlerigg, 
11 Ind. 443; 1 Story Eq. Jur. 406; Story’s Eq. Pl. 156, 351.) 

It is now an universally recognized rule that no alienation or 
transfer of the subject-matter of the controversy, made while the 
suit is being prosecuted with due diligence, need be noticed by 
the parties to the action. Such alienation, though valid between the 
parties thereto, is void as against the judgment ‘or decree finally 
rendered in the suit. (Moons v. Crowder, 72 Ala. 79; Norton v. 
Birge, 35 Conn. 250; Bayer v. Cockerill, 3 Kan. 282; Lee v. Salinas, 
15 Tex. 495; Meaux v. Anthony, 12 Ark. 411; Shotwell v. Lawson, 
30 Miss. 27; Walden v. Bodley’s Heirs, 9g How. 34; Copenhearn v. 
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Huffaker, 6 B. Mon. 18; Jackson v. Warren, 32 Ill. 331; Loomis v. 
Riley, 24 Ill. 307; Inloe v. Harvey, 11 Md. 519; Sharp v. Lumley, 
34 Cal. 611; Barelli v. Delassus, 16 La. Ann. 280; Calderwood v. 
Tevis, 23 Col. 335; Horn v. Jones, 28 Col. 194; Montgomery v. 
syers, 21 Col. 107; Boulden v. Lanahan, 29 Md. 200; Hurlbut 
v. Butentop, 27 Cal. 50; Truitt v. Truitt, 38 Ind. 16; Hughes v. 
Whittaker, 4 Heisk. 399.) 

Bisham’s Eq., § 274: “ The doctrine of lis pendens is one by 
which a suit in Chancery, prosecuted in good faith and followed by 
a decree, is constructive notice to every person who acquires from 
a defendant pendente lite an interest in the subject-matter of the liti- 
gation of the legal and equitable rights of the plaintiff as charged 
in the bill and established by the decree.” (Cable v. Ellis, 120 Ill. 
136; Alwood v. Mansfield, 59 Ill. 496; Dickson v. Todd, 43 Ill. 504; 
Jackson v. Warren, 32 Ill. 331.) It is therefore held that a pur- 
chaser of real estate pendente lite, in circumstances such that he is 
affected with notice as by lis pendens, is bound by the result of the 
litigation, and takes subject to the rights so determined. The doc- 
trine of lis pendens rests wpon the legal necessity of subjecting to 
the final decree all rights acquired pendente lite, without pausing to 
bring parties acquiring ‘such rights into court, and to make them 
parties to the litigation; and it consequently has no place where 
there is no adjudication and no decree; and the bill is voluntarily 
abandoned or dismissed by the complainants. (Allison v. Drake, 
145 Ll. 500.) 

The doctrine of lis pendens is one by which a suit in chancery, 
prosecuted in good faith and followed by a decree, is constructive 
notice to every person who acquires from a defendant pendente lite 
an interest in the subject-matter of the litigation of the legal and 
equitable rights of the plaintiff as charged in the bill and estab- 
lished by the decree. (Bispham’s Eq., § 274.) It is therefore held 
that a purchaser of real estate pendente lite, in circumstances such 
that he is affected with notice as by lis pendens, is bound by the 
result of the litigation, and takes subject to the rights so determined. 
(Cable v. Ellis, 120 Ill. 136; Alwood v. Mansfield, 59 Id. 496; Dick- 
son v. Todd, 43 Id. 504; Jackson v. Warren, 32 Id. 331; Asher v. 
Mitchell, 9 Ill. App. 335.) The doctrine of lis pendens rests on the 
legal necessity of subjecting to the final decree all rights acquired 
per.dente lite, without pausing to bring parties acquiring such rights 
‘nto court, and to make them parties to the litigation, and it conse- 
quently has no place where there is no adjudication and no decree, 





29 


and the bill is voluntarily abandoned or dismissed by the com- 
plainants. (Allison v. Drake, sup.) 

There is another objection to the case of the appellees which 
must not be overlooked. They are not subsequent attaching cred- 
itors, nor creditors at all—they are purchasers pendente lite. The 
law is that he who meddles with property in litigation does it at his 
peril, and is as conclusively bound by the results of the litigation, 
whatever they may be, as if he had been a party to it from the out- 
set. (Inloe’s Lessee v. Harvey, 11 Md. 524; Salisbury v. Benton, 
7 Lans. 352; Harrington v. Slade, 19 Barb. S. C. 162; 1 Story’s Eq. 
406.) The appellees voluntarily took the position they occupy. 
They chose to buy a large amount of property, including that in 
centroversy, from the fugitive debtor. This was done after the 
latter had been seized under the writ of attachment, and while the 
suit in which it was issued was still pending. They took the title 
subject to the contingencies of the amendments that were made and 
of everything else, not coram non judice, the court might see fit to 
de in the case. The attachmeni might be discharged or the judg- 
ment might be larger than was then anticipated. They took the 
chances and must abide the result. Having obtruded themselves 
upon the property attached, they insist that their purchase narrowed 
the rights of the plaintiffs and circumscribed the jurisdiction of the 
court. Such is not the law. Afiter their purchase the courts, the 
parties and the res stood in all respects as they stood before; and 
the judgment, sale and conveyance have exactly the same effect as 
if the appellees and the facts upon which they rely had no exist- 
ence. (Tilton v. Cofield et al., 93 U. S. 163, 168.) 

Purchasers pendente lite bound by decree subsequently rendered 
in the suit. (Borrowscale v. Tuttle, 5 Allen, 377; Haven v. Adams, 
8 Allen, 367; Hopkins v. McLaren, 4 Cow.678; Harrington v. Slade, 

2 Barb. 166; McPherson v. Housel, 13 N. J. Eq. 299; O'Reilly v. 
Nicholson, 45 Mo. 160; Turner v. Babb, 60 Mo. 342; Real Est. v. 
Colionius, 63 Mo. 290; Inloe’s Lessees v. Harvey, 11 Md. 519; 
Tongue v. Morton, 6 Har. & J. 21; Boulden v. Lanahan, 29 Md. 
200: Edwards v. Banksmith, 35 Ga. 213; Whiting v. Beebee, 12 
Ark. 421. 

A lis pendens is constructive notice to a purchaser from the 
defendant, and the and his interest will be bound by the decree 
entered in the suit. (Harrington v. Slade, 22 Barb. 166.) 

The filing of a lis pendens is said to be merely a statutory substi- 
tute for actual notice. (Hall v. Nelson, 14 How. Pr. 32.) 
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It operates as an injunction, and that remedy will be withheld if 
the defendant is responsible. (Stevenson v. Fayerwether, 21 How. 
Pr. 442.) 

A pending suit to foreclose a mortgage is constructive notice to 
all the world of the interest of the mortgagor. (Knowles v. Rablin, 
20 Iowa, 101.) 

If A., with no motice of a pending action, purchases property in 
litigation from one of the defendants, he is not affected by the 
equitable title of another defendant which appears on the face of the 
proceedings, but of which he has no notice, and to which it is not 
necessary to give effect. (Bellamy v. Sabine, 1 De G. & J. 566.) 
But if the suit be in such a condition that an adjudication will take 
place between defendants with regard to the swhject-matter of the 
suit, an alienee from one of the defendants will be affected by the 
lis pendens if duly registered. (Tyler v. Thomas, 25 Beav. 47.) 

In a creditor’s suit, a vigilant creditor, pursuing his claim, acquires 
a preferable equity, which attaches and becomes a specific lien by 
the filing of his bill. (6 Ohio, 156; Bank of Muskingham v. Car- 
penter, 7 Ohio, 21; Miers et al. v. Zanesville Co., 13 Ohio, 197.) 

The pendency of the bill of a creditor to set aside the satisfaction 
of his judgment by a sale of land, and to subject the same land by 
the decree, will give the complainant a lien superior to that of 
a subsequent judgment creditor of the common debtor, although 
the land may have been previously sold and conveyed under the 
execution of a third creditor. (Mays v. Wherry, 3 Tenn. Chy. 80.) 

Where a bill in chancery is filed by a creditor to avoid a convey- 
ance of land as fraudulent, and while the suit is pending and in 
a course of active prosecution, a purchase is made by a third person 
from the grantee of the alleged fraudulent deed, if the deed sought 
to be avoided is adjudged fraudulent, the deed of the purchaser is 
a nullity as to the title established by the pending suit. (Jackson 
ex dem. v. Andrews, 7 Wend. 152.) 

A creditor may have a lis pendens on a fund which he seeks to 
subject to payment of his judgment. (Bullet v. Stewart, 3 B. Mon. 
115; Robertson v. Steward, 2 B. Mon. 321.) 

And the lien continues till the bill be dismissed. (Stoddard v. 
Mvers, 8 Ohio, 203.) 

S. bought an interest in property pending proceedings to con- 
demn it and assess damages, and he took such interest cum onere 
and subject to any award that might legally be made. The appoint- 
ment of appraisers, with proper notice to all parties then interested, 
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was the commencement of proceedings quasi judicial, and in anai- 
egy to other judicial proceedings in which notice to the partics 
then interested in the property is jurisdictional, and when such 
notice is given the subsequent and final proceedings, without fur- 
ther notice to any intervening purchaser, will bind not only the 
parties notified, but their privies also, who purchase an interest in 
the property pendente lite. (49 Wis. 449; 7 Wis. 306; 15 Wis. 61.) 

The interests of a purchaser pendente lite are equally bound, 
whether the transfer is voluntary or whether he has undertaken to 
acquire an interest pendente lite by force of legal process. 

A purchaser from one of the parties to a partition suit takes the 
share allotted to his vendor. (Foreman v. Baldwin, 24 Ill. 298.) 

A lis pendens is applicable to property in relation to which a direct 
question is raised in the suit. If, to illustrate, devisees filed a bill 
to establish a will against an heir in possession, the estates devised 
by the will would be affected by the lis pendens, and purchasers 
either from the heir or devisees would be concluded. (Garth v. 
Ward, 2 Atk. 175.) Or ifa mortgagor, who filed a bill for redemp- 
tion of a mortgage during the ‘suit, should assign the equity of 
redemption, and there should be a decree against the mortgagor, 
the assignee of the equity of redemption would be bound by the 
decree. (Ib.) 

And an assignee will be equally affected when he enters into the 
contract before the commencement of the suit, and it is completed 
afterwards. (Norris v. Lord Dudley Stewart, 16 Beav. 359.) 

The only instances in which ante litem vendees or their assigns 
can be held liable as lis pendens purchasers are where there was 
actual notice of the equity subsequently sought to be enforced by 
a bill, or where the transfer was made fraudulently to avoid cred- 
itors, or where there was some other ground of mala fides. 

Actual notice will take the place of constructive notice. (Baker 
v. Pierson, 5 Mich. 461; Sampson v. Ohleyer, 22 Cal. 209.) 

Extra-judicial proceedings do not operate as constructive notice, 
but express notice obtained from such proceedings will operate 
against a purchaser relying on the want of notice. (Hart’s Devi- 
sees v. Hawkins’ Heirs, 3 Bibb, 502.) 

Lis pendens does not affect recording laws. (Wyatt v. Barwell, 16 
Ves. 435.) 

ut this relates only to the common-law lis pendens, and not to 
the statutory lis pendens. (Bermett on Lis Pendens, § 295.) 
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Freeman says: “ That a party holding title to real estate by virtue 
of an unrecorded conveyance is bound by a judgment against his 
grantor.” (Freem. on Judgts., § 201.) 

In a case where a vendor’s lien was of force, but before suit 
brougit, the land had been sold to satisfy a judgment at law against 
the vendee, the judgment being a junior lien to that of complainant, 
and a sale was made upon the execution pending the chancery case, 
held, that he was a purchaser pendente lite. (Bush v. Williams, 6 
Bush, 405.) 

In a case where a creditor’s bill was exhibited to reach funds in 
the hands of a trustee, a lien was held created from date of serving 
the process. (Robertson v. Stewart, 2 B. Mon. 223.) 

Where a bill in chancery is filed against a judgment debtor 
attaching his title to an estate, and while the lis pendens is of force, 
and execution against owner is issued, and the estate sold there- 
under, the execution purchaser becomes a pendente lite purchaser. 
(Salter v. Salter, 6 Bush, 626.) 

It is well settled that a purchaser of property sold at sheriff’s sale 
by virtue of legal process pendente lite is a voluntary purchaser, and 
takes subject to the lis pendens, precisely as if, by a voluntary con- 
veyance of the property by the judgment creditor, such title is not 
imposed upon him by operation of law, as the acts for himself in 
making his bids for the property, and takes cum onere. (Steele v. 
Taylor, 1 Minn. 274; Hart v. Marshall, 4 Minn. 294; Crooker v. 
Crooker, 57 Me. 395; Fash v. Ravesies, 32 Ala. 451.) 

One who buys from a defendant in ejectment takes pendente lite, 
and may be evicted by the ‘suit of ouster directed against the defend- 
ant. (Hanson v. Armstrong, 22 Ill. 442; Jones v. Chiles, 2 Dana, 
25; Snively v. Hitechew, 59 Penn. St. 49; Samson v. Ohleyer, 22 
Cal. 201; Jackson v. Tuttle, g Cow. 233; Howard v. Kennedy, Ex., 
4 Ala. 592; Fogarty v. Sparks, 22 Cal. 142; Long v. Morton, 2 A. K. 
Marsh. 498; Long v. Neville et al., 29 Cal. 132; Smith’s Lessee v. 
Trabue, 1 McL. 87; Hickman v. Dale, 7 Yerger, 149; Wallace v. 
Huff, 3 Sneed, 82; Bradley v. McDaniel, 3 Jones N. C. 128; Hursey 
v. Trubett, 27 Pa. St. 428; Jackson v. Stone, 13 Johns. 447; Fremont 
v. Crippen, 10 Cal. 211; Jackson v. Rightmyre, 16 Johns. 314; 
Brown v. Marzyck, 19 Fla. 840; Jackson v. Hill, 8 Cow. 290.) 

Same as to a purchase from a defendant pendente lite in a “ forcible 
entry and detainer ” case or “ forcible detainer ” case. 

The rule is, it is notice of what the bill plainly contains and noth- 
ing more, and should not be extended beyond the property which 





